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Speaking Up: When Student Speech Meets School Policy Head-On

GENERAL FACTS:

Sunshine High School, a public Arizona high school known for its diverse student body and commitment to free expression recently implemented a new “Zero Tolerance” policy against bullying. Under Arizona Law, Arizona Revised Statutes Annotated (Ariz. Rev. Stat. Ann.) § 15-341, each school is required to have a procedure for students, parents, and teachers to confidentially report bullying behavior to a school official to trigger investigation, consequences, and prevention of further bullying behavior. The statute also grants school districts the autonomy to develop and implement disciplinary measures that align with their specific educational priorities and community needs.

As such, Sunshine High school created a “Zero Tolerance” policy regarding bullying as a response to a recent report of increased bullying in the State of Arizona. The new policy is aimed to ensure students are safe and are not harassed on or off school campus. The policy also prohibits any form of public disrespect, criticism, or derogatory comments about the school, its events, or students, whether on school premises or off-campus.

Jordan, a senior at Sunshine High School, posted their opinions about Sunshine High School’s Homecoming event on their personal social media account. In their posts, Jordan criticized the event's organization and the “desert” themed decorations of the school campus, expressed their dissatisfaction with certain aspects and made jokes about them. Jordan also made lighthearted jokes about their friend, Jamie, who was the primary student involved in organizing the event. Jordan stated in their post that the school was “not the vibe” and the choice to go with a desert themed homecoming was “cliché, absolutely stupid, and the fact the school would spend money on it was a complete waste of school resources.” Further, Jordan stated in their post “I love my best friend Jamie to the moon and back, but I cannot wait to knock some sense into them about this theme. This theme is utter garbage. I’m going to smack Jamie next time I see them and everyone on student council, so they know what a good homecoming theme looks like.” 

Some of Jordan’s posts went viral and were brought to the attention of the school administration by concerned parents. School administration felt that Jordan’s comments were disrespectful and derogatory towards the school and its students. In response to the social media posts, the school has taken disciplinary actions against Jordan. The actions include a suspension for two weeks, removal as the school newspaper’s head editor, an infraction on school records, and a warning that further violations could result in more severe consequences, including expulsion.

Jordan maintains that their posts were made on their personal social media account during their free time and did not disrupt the school environment or compromise the safety of anyone. Jordan argues that the school's "Zero Tolerance" policy infringes on their First Amendment right to free speech and is too broad in its scope, stifling students' ability to express their opinions outside of school hours. Jordan also stated, with Jamie present to support Jordan, that the post was satirical, and that Jordan would never actually hurt Jamie because they are best friends. Teachers and students at Sunshine High School are aware that Jordan and Jamie are life-long best friends and that they love to tease each other publicly and in good fun. In light of these events and specific circumstances, the school’s principal and counsel (Plaintiffs) offered to meet with Jordan’s parents and counsel (Defendants) to mediate a possible resolution to this issue. Jordan’s social media post has since been taken down by Jordan voluntarily but not before it was viewed over 50,000 times. This mediation will determine how the school chooses to proceed and whether Jordan’s current punishments will remain in place or be amended.  

The school administration is deeply concerned that Jordan’s posts, while made off-campus and outside school hours, still reflect negatively on the school and its students. They contend that the "Zero Tolerance" policy is necessary to maintain a positive school environment and protect the school's reputation. Though Jordan took the post down voluntarily, the post still received 50,000+ views and the school is concerned about the negative publicity it has received. Further, parents of students on the student council demand Jordan be expelled. The school maintains safety amongst all its students as its top priority but is nevertheless willing to explore a resolution that might turn this incident into a learning opportunity for other students.

Jordan’s parents are deeply concerned about the impact of the disciplinary actions on their child’s academic record and future college applications. They believe the two-week suspension is overly harsh for what they view as harmless comments between two best friends. Jordan’s family is hopeful the school will consider Jordan’s relationship with the students mentioned in the posts, as well as Jordan’s active involvement at Sunshine High School, to support the assertion that the video was meant to be a joke and not taken seriously. Jordan’s family agrees that bullying has no place in school but maintains that the school does not have the power to control the banter that occurs amongst friends outside of school hours. Jordan’s family is eager to come to a meaningful resolution to ensure Jordan’s future is not jeopardized. 

Definition of Cyberbullying: Cyberbullying is defined as any intentional, repetitive, or hurtful behavior conducted through electronic communication devices or platforms that causes harm, fear, or distress to another student. This includes, but is not limited to, harassment, intimidation, spreading rumors, or any other form of harmful online communication.

Under Ariz. Rev. Stat. Ann. § 13-2916, 
A. It is unlawful for a person to knowingly terrify, intimidate, threaten, or harass a specific person or persons by doing any of the following:
	1. Directing any obscene, lewd, or profane language or suggesting any lewd or lascivious act to the person in an electronic communication.
	2. Threatening to inflict physical harm on any person or on property in any electronic communication.

Relevant Arizona Case Law: 
The 9th U.S. Circuit Court of Appeals decision from a 2017 case from California's Bay Area concluded schools can expel or suspend students for off-campus hate speech on social media in some circumstances without running afoul of the First Amendment. The Court of Appeals opinion stated, "These [social media posts] ranged from immature posts making fun of a student's braces, glasses or weight to much more disturbing posts that targeted vicious invective with racist and violent themes against specific Black classmates.” 

However, there are limitations as stated by the Supreme Court, in Mahanoy Area School District v. B.L., where a 14-year old student was suspended and punished for her off-campus speech against the school’s cheer team. The Supreme Court held that the punishment of her off-campus speech violated the First Amendment. The student, who was 14 at the time, failed to make the varsity cheer team in 2017, she and one of her friends posted a vulgar message on Snapchat, exhorting her followers to “F––– school f––– softball f––– cheer f––– everything." The message made it back to her coaches, who cut her from the junior varsity squad. After appealing to school authorities, her parents sued the school district in federal court and won.
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